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From the early days of the colonies, the people 
claimed for themselves and their posterity ex-
emption from all taxation that was not imposed 

by their own representatives. Since it was impossible 
for them to be represented in the British Parliament, 
they denied the right of that body to tax them. At-
tempts by Parliament to impose taxes as a means of 
regulating commerce were opposed, with increasing 
tension on both sides, but the climax was not reached 
until after the French and Indian War of 1754–1763. 
During this war, the colonists were drawn nearer the 
British sovereign as their legitimate protector. Bitter 
experiences and common impositions afterwards, 
however, drew them closer toward a colonial union 
in order to more effectively protest British actions. 

Causes of the War for 
Independence 
coloniAl conflicT 

In many respects, the eventual rupture with Great 
Britain can be traced to the effects of the decades-long 
colonial rivalry between England, France, and Spain. 
This competition between rival European powers 
resulted in a series of wars that usually started in 
Europe, but spread to colonial holdings around the 
world. The rivalry in North America was particularly 
intense between England and France. By the mid-
eighteenth century the rivalry had developed into a 
full-blown struggle for control of Canada, the Great 
Lakes region, and the Ohio River Valley. The French 
and Indian War began in 1754, becoming part of 
what was known in Europe as the Seven Years’ War 
(1756–1763). While there were important European 
issues at stake in the Seven Years’ War, the conflict 
between England and France was primarily over the 
colonial prizes of North America and India. 

When the French and Indian War began, Eng-
land was disorganized. A particularly able leader arose, 
however, in the person of William Pitt the Elder, 
who became British secretary of state in 1757 and, 
for four years, was virtually the one-man government 
of George II’s England. His strengthening of British 
sea power weakened France and its effort to supply its 
North American colonial forces. Under Pitt’s leader-
ship, British forces on the ground in North America 
were able to reverse earlier problems and defeat the 
French-Indian alliance. Britain also defeated France 
in their conflicts in India. Spain eventually entered 
the war near its close out of support for France and 
out of fear of British expansion in the New World. 
England proved victorious against both of its colonial 
enemies in North America, the West Indies, and Asia. 

—Chapter 2— 

The Struggle for American Independence 
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In the Peace of Paris (1763), Britain accomplished 
virtually every goal it had in fighting the war. It now 
ruled India, Canada, Florida, and the entire area 
from the Atlantic seaboard colonies to the Mississippi 
River. Britain’s next major task was to organize its new 
empire, but its first attempt to do so led to disaster. 

imPeriAl Troubles 
When peace came after the Seven Years’ War, the 

English decided that the American colonies should 
make a greater contribution to the expense of the 
government. This last phase of the English-French 
struggle vastly increased Britain’s national debt. The 
new territories acquired from the French brought 
increased administrative costs. On the western 
frontier, a large military force was needed because of 
the Indian threat. English landlords and merchants 
objected violently to higher taxes for any of these 
purposes. It seemed logical that the colonies should 
pay. At the same time, Britain wanted to slow down 
the rate of western settlement so it could be more 
carefully controlled. The colonists were not happy 
with these changes. 

The changes that the British wished to make 
would affect the colonists’ political freedom. In the 
colonial assemblies, the people, through their elected 
representatives, were able to have their way because the 
assemblies had the power to levy taxes. If Parliament, 
in which Americans had no representation, could raise 
money directly from America, the colonists and their 
representatives would be powerless. The Americans 
were used to self-government and were determined 
to keep it. 

The relationship between Britain and the colonies 
began to change in 1763 with the appointment of 
George Grenville as George III’s new prime minister. 
He put into effect a series of regulations and laws in 
an effort to solve Britain’s financial and defensive 
problems with the North American colonies. He 
began with the Proclamation of 1763, which strictly 
limited colonial settlement west of the Appalachian 
Mountains. While from the British perspective, it 
was seen as a way of appeasing the Indian tribes and 

controlling westward expansion, the colonists saw it 
as an oppressive act by the British that ran counter 
to the western land claims of several of the colonies. 

TAxATion wiThouT rePresenTATion 
Grenville’s plan also included two new taxes, the 

Sugar Act of 1764 and the Stamp Act of 1765. The 
Sugar Act, which changed the taxes on imported 
sugar, and the Stamp Act, which levied a tax on ev-
ery printed paper and legal document, both came at 
a time of depression. These acts differed from most 
earlier trade laws because their purpose was to raise 
revenue, while the older laws were designed to regulate 
colonial commerce.

These taxes raised a storm of protest in the 
colonies, with the greatest complaint being about the 
Stamp Act. Since no American representatives sat in 
Parliament, some colonists felt this was taxation with-
out representation. They decided to boycott English 
goods. The colonies also took their first united action 
of protest with the Stamp Act Congress of 1765, held 
in New York and attended by delegates from nine of 
the thirteen colonies, mostly appointed by the as-

George Grenville, 1712 –1770
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semblies. Voting by colonies, each having one vote, 
it framed petitions to the king and to Parliament and 
adopted an important Declaration of Rights, the first 
platform of American principles. 

The colonists also received significant support 
in England from such important members of Parlia-
ment as Edmund Burke and William Pitt the Elder. 
Pitt, in December 1765, declared that, while British 
authority over the colonies was supreme in matters of 
government and legislation, “Taxation is no part of 
the governing power. The taxes are a voluntary gift 
and grant of the commons alone. In an American tax, 
what do we do? We, your majesty’s commons of Great 
Britain, give and grant to your majesty—what? Our 
own property? No. We give and grant to your majesty 
the property of your majesty’s commons in America. 
It is an absurdity in terms.”1  Before long, the boycott 
and problems in collecting the money forced Britain 
to repeal the hated stamp tax. 

Parliament did not, however, renounce its claim 
to have the right to tax the colonies. In 1766, on the 
same day that Parliament repealed the stamp tax, it 
passed the Declaratory Act. Parliament claimed that 
“… the said colonies and plantations in America have 
been, are, and of right ought to be, subordinate unto, 
and dependent upon, the imperial crown and Parlia-
ment of Great Britain,” and that the king, with the 
advice and consent of Parliament, “… had, hath, and 
of right ought to have, full power and authority to 
make laws and statutes of sufficient force and valid-
ity to bind the colonies and people of America in all 
cases whatsoever.”2

As soon as the Grenville crisis passed, some duties 
called the Townshend Acts were levied in 1767 on tea, 
glass, paper, and other goods. Protests broke out in 
Boston, and five colonists were killed by British troops 
on March 5, 1770, in what is known as the Boston 
Massacre. In 1770, all the duties were repealed except 
those on tea. For a time, relations between Britain 
and the colonies were peaceful, but it was more like 
the calm before the storm. Samuel Adams of Mas-
sachusetts helped to organize in 1772 inter-colonial 

committees of correspondence to keep the leaders of 
the different regions in touch with one another. 

TrAde issues 
Aside from the issue of “taxation without rep-

resentation,” colonists also had problems with other 
British policies. British authorities tended to ignore 
the fact that a number of grievances had arisen from 
differences that had grown up in the economic and 
social life of the colonies. The British government 
persisted in sacrificing the rights of the colonies to 
the advantage of Britain in matters of trade. Since 
many colonial leaders believed in the concept of free 
trade, such British policies resulted in endless friction, 
complaint, and evasion of British regulations. The 
colonies were moving toward separation from Britain. 
The more the colonists studied the subject, the more 
they doubted the right of Parliament to assert supreme 
authority over them. 

Relations with Britain reached a crisis in 1773 
when the almost bankrupt East India Company was 
given a monopoly by the British Parliament through 
the Tea Act to export tea to the colonies without hav-

William Pitt, 1st Earl of Chatham,  1708–1778
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ing to go through middlemen in England. Although 
the cost of the East India tea would be cheaper than 
smuggled tea from Holland, the colonists objected 
to the monopoly given to the company and to the 
effort to entice them to pay the tea tax. A boycott 
against the East India tea was established, and ships 
with tea were even ordered to turn back from the 
ports of New York and Philadelphia. In Boston, some 
colonists dressed as Indians, one night in December, 
boarded a ship loaded with tea and dumped its cargo 
into Boston Harbor. 

liberTies ThreATened 
The “Boston Tea Party” failed to amuse either 

the king or Parliament. Between March and June 
1774, Parliament passed a series of Coercive Acts 
that closed Boston’s port and changed the constitu-
tion of Massachusetts. Along with these attempts to 
tighten economic control over the colonies, the crown 
increased its judicial and political power. These acts, 
designed to coerce Massachusetts into obedience to 
British measures, became known to the colonists as 
the “Intolerable Acts.”

 In response to the Coercive Acts, the colonies 
took united action to support Boston. Supplies were 
shipped overland from throughout the colonies to 
provide food for Boston. In June 1774, the Massa-
chusetts legislature called for the step that led directly 
to the present Union, the meeting of delegates from 
all of the colonies to discuss what should be done in 
response to this crisis. This was the meeting of the 
First Continental Congress on September 5, 1774, in 
Carpenters’ Hall in Philadelphia. 

Further inflaming the situation was the passage 
of the Quebec Act by the British Parliament in 1774. 
It gave broad power to the Roman Catholic Church 
by recognizing it as the official religion of Quebec. It 
also established a centralized system of government 
for the province and recognized the French legal 
code. The borders of Quebec were extended to the 
Ohio and Mississippi Rivers, which had the effect 
of canceling colonial land claims in the Ohio River 
region and closing off immigration from New York, 
Pennsylvania, and Virginia into the Ohio Territory. 
Although not part of the Coercive Acts, the colonists 
felt that the Quebec Act was also an “intolerable 
act,” because they saw it as a potential threat to their 
religious and political liberties. 

American Independence 
The firsT conTinenTAl congress 

The First Continental Congress was attended 
by delegates from all the colonies except Georgia. 
Representation of the people was indirect—only 
Connecticut and Rhode Island directly elected their 
delegates—a practice that was continued by the 
Second Continental Congress and Articles of Con-
federation. The First Continental Congress, following 
the practice of the Stamp Act Congress, also adopted 
the rule of one vote for each colony without respect to 
size, population, or wealth. This became the pattern 

Leaders of the Continental Congress
John Adams, Gouverneur Morris, Alexander Hamilton, and Thomas Jefferson
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for all subsequent legislative events down to 1789; it 
was continued by the Second Continental Congress, 
the Articles of Confederation, and the Constitutional 
Convention. It was a rule that often impeded con-
gressional action and hindered the development of a 
competent general government; the efforts to continue 
it almost disrupted the Constitutional Convention. 

The petitions and declaration were similar to 
those of the Stamp Act Congress. The First Conti-
nental Congress issued the “Declaration of Rights 
and Grievances,” which asserted that government 
should be limited and that the colonies had the right 
to govern themselves. Of particular importance was 
the establishment of a boycott of British goods. The 
enforcement of the nonimportation and noncon-
sumption agreement remained with the people of 
the colonies, but the direction was at least given by 
a united action. Before the Congress adjourned on 
October 26, 1774, it provided for another Congress 
if the crisis continued. 

The second conTinenTAl congress 
The Second Continental Congress met in Phila-

delphia on May 10, 1775, and continued until it was 
finally replaced in 1789 by the government organized 
under the new Constitution. It went from being an 
extra-legal group acting as a government for the 
states—trying to coordinate the war effort and keep 
an army in the field—to that of a constitutional body 
under the Articles of Confederation after March 1, 
1781. It was the only civil institution representing the 
union of the states during the years 1775–1789. In it 
were all the national powers—legislative, executive, 
and judicial—not then withheld by the states. These 
powers existed to keep the states together as one 
nation, and to the Congress belonged all the respon-
sibility. But neither before nor after the Articles of 
Confederation went into operation did it possess the 
power to enforce its measures. The only instrument 
for this was the states; as Washington said, Congress 
could “merely recommend and leave it to the States 
afterwards to do as they please, which … is in many 
cases to do nothing at all.”3 

The declArATion of indePendence 
Independence was not part of the initial struggle. 

To the colonists, their rights as free people were at 
stake in the struggle. Rather than a bunch of hot-
headed radicals, initially they were conservatives, 
merely trying to keep the liberties they possessed. 
They were proud of being Englishmen, so long as 
they were permitted to be such with full recognition 
of what they claimed as their rights. Only a few at first, 
such as Patrick Henry in his famous “give me liberty 
or give me death” speech of March 3, 1775, saw that 
the conflict would inevitably lead to independence. 
The conflict between the colonies and Britain was 
not essentially a revolution but an armed conservative 
insurrection to maintain an established order. 

The political nature of the struggle eventually 
changed, however, as the conflict progressed. It be-
came a war for independence—although not a battle 
for revolutionary political change such as would 
later occur in France. George III refused to receive 
Congress’s Olive Branch Petition—which Congress 
had approved in July 1775—and, instead, issued “A 
Proclamation for Suppressing Rebellion and Sedi-

Changing Attitudes 

No better example of the change in the at-
titude of the colonists toward the British 

can be found than that of Rev. Samuel Cooke, 
pastor of a church in Cambridge, Massachusetts. 
On May 30, 1770, he preached the annual elec-
tion sermon before the royal governor and many 
of the leading men of the colony. In his sermon, 
Cooke spoke about issues related to good govern-
ment and colonial rights, but emphasized that 
the colonists “… glory in the British constitu-
tion, and are abhorrent, to a man, of the most 
distant thought of withdrawing their allegiance 
from their gracious Sovereign, and becoming an 
independent state.”4  Subsequent events, however, 
caused a change in his point of view. Rev. Cooke 
became so outspoken in his opposition to British 
rule that five years later British troops retreating 
from Concord looted his house—stealing his 
wig and gown. 
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tion” on August 23, 1775. A break with Great Britain 
became inevitable after Parliament, in essence, placed 
the colonies outside British protection in December 
1775 with the passage of the Prohibitory Act. The 
British and their supporters then began a series of 
attacks in early 1776, ranging from Maine to North 
Carolina. These actions caused many colonial leaders 
to reconsider their relationship with Great Britain. 
Thomas Paine’s Common Sense, published in January 
1776, helped push Americans toward separation from 
England with its attacks on British royalty and argu-
ments for independence. It was instantly popular, with 
120,000 copies printed within three months and pos-
sibly as many as half a million copies eventually sold.5

Americans came to believe that they must become 
independent from England; they did not have any real 
choice. The Virginia Convention on May 15 ordered 
its delegates at the Congress to propose a resolution 
asserting American independence, and a number of 
other colonies authorized their delegations to vote for 
such a measure. The Second Continental Congress, 
therefore, declared on July 4, 1776, that the colonies 
were independent of England. In the Declaration 
they stated an old English Puritan idea—that people 
did not have to submit to Parliament if its laws were 
unjust. Further, the Declaration took the Puritan 

and Enlightenment belief in equality and made it 
a cornerstone of the American nation. “All men are 
created equal,” the colonists proclaimed. Finally, the 
Declaration listed the unfair acts of the king, hoping 
to win allies as well as world sympathy.  

The wAr for indePendence 
Shortly before the second meeting of the Con-

gress, a colonial force of local militiamen met British 
troops marching from Boston at Lexington Green and 
Concord Bridge on April 19, 1775. On that day, “the 
shot heard around the world” was fired, and the war 
was begun. Militia forces converged on Boston soon 
afterwards, and the conflict spread quickly as Vermont 
militia under Ethan Allen captured the British posts 
at Fort Ticonderoga and Crown Point in May 1775. 

At first the colonists fought alone. They bottled 
up the British in Boston and tried to conquer Canada. 
Though Boston was captured in March 1776, the 
invasion of Canada was defeated a few months later. 
In July 1776, English forces landed near New York 
City—capturing it in a four-month campaign—
and began a drive to divide the colonies. In 1777, 
however, with the defeat and surrender of England’s 
General John Burgoyne at Saratoga in upstate New 
York, the British plan was frustrated. Moreover, this 
victory encouraged the French to enter the war on 
the American side. French arms and troops were to 
prove decisive. Later the Dutch and Spanish likewise 
declared war on Britain. 

The war was partly a civil war and partly another 
eighteenth-century European colonial war. Pitting 
colonist against colonist, the conflict drove some 
80,000 Loyalists—people who supported the king—
out of the colonies. Many Loyalists remained, but they 
kept silent about their beliefs. It has been estimated 
that 20 percent of the colonists were active Patriots, 15 
percent were Loyalists, and the remaining 65 percent 
were indifferent. In general, the established, well-to-
do people, with the exception of the Virginia planters 
and the New England merchants, were opposed to 
independence. As punishment, Loyalists lost their 
citizenship and property and had to pay fines. The Franklin, Adams, and Jefferson working on the Declaration 

of Independence, Painting by Jean Leon Gerome Ferris, 1900
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sale of Loyalist holdings made landowners of many 
more Americans. 

The character of George Washington was also 
crucial to the American cause. He was the unanimous 
choice of the Second Continental Congress on June 
15, 1775, to lead the new Continental Army. A so-
ber, responsible Christian, he had come out early for 
independence. Washington became an early symbol 
of colonial unity, as a Virginian leading what initially 
was a largely New England army. 

In the face of impossible circumstances, Washing-
ton’s integrity and determination kept the Continental 
Army together. He came to be admired and trusted by 
many. Never numbering more than 20,000, the army 
fell to 5,000 men during the winter of 1776–1777. 
England had more than 30,000 troops in America in 
1776 and almost won the war. However, with French 
aid and Washington’s leadership, the fighting began 
to turn in the colonists’ favor. 

The British decided to concentrate their northern 
forces in New York and change their focus to the 
South, enjoying considerable success in Georgia and 
South Carolina during much of 1779 and 1780. How-

ever, when the British moved into Virginia, a sizable 
French army and a French fleet enabled Washington 
to force the surrender of General Charles Cornwallis’s 
British army at Yorktown, Virginia, in October 1781. 
Although fighting still continued on the frontier, 
the British realized that the war was unwinnable 
and began peace negotiations the next year. Britain 
recognized the independence of the colonies in the 
Treaty of Paris in 1783. 

The Role of Religion 
Much debate has occurred over the years as to 

the role of religion and contemporary philosophy 
in the American struggle. There can be little doubt 
that Puritanism, the religion of many of the early 
settlers and the rationale for their very arrival on 
American shores, left a lasting legacy that carried on 
into the late eighteenth-century birth of the nation. 
Puritanism emphasized principles that can be seen 
in the American political development—voluntary 
association, limits on power, a necessity for civic in-
volvement by the saints, and a careful delineation of 
the realms of the church and state. The heart of the 

Surrender of Lord Cornwallis,  Painted by John Trumbull 1819–1820
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Puritan system was the idea of covenant, initiated by 
God and concerned both with individual salvation 
and the creation of a people, or society. Puritanism 
also emphasized the rule of fundamental laws that 
harmonized with the Bible. 

The Great Awakening also had an impact on 
the creation of the American ideal and identity. The 
Awakening preachers taught that men are depraved 
sinners, and can be saved only by the work of the 
Holy Spirit uniting them to Christ. This essentially 
Puritan and Reformed teaching challenged not only 
the formalism of the Anglican Church, but also its 
view of authority, that the monarch is the head of the 
church. As England attempted to promote imperi-
alistic control, the Awakening revived the Puritans’ 
stress upon Christian freedom. Moreover, the Puritan 
understanding of sin and depravity fostered the idea of 
limiting the power of government. This led in turn to 
the rejection of a hierarchical view of political author-
ity in favor of a representative government under law, 
which is a constitutional republic. In a speech reflect-
ing on the 150th anniversary of the Declaration of 
Independence, President Calvin Coolidge emphasized 
the importance of the spiritual moorings of the people 
in the creation of the Declaration: “[The Declaration 
of Independence] is the product of the spiritual insight 
of the people.”6

Secular philosophies were also present in the for-
mative American vision. One was the Enlightenment 
idea of radical libertarianism. According to this belief, 
power is evil and corrupting, and must be limited 
and restrained in every way compatible with social 
order. Related to this was the idea that privilege, an 
artificial and man-made endowment, is an impedi-
ment to mankind’s hope for fulfillment. These ideas 
were deeply ingrained in Whiggism—the prevailing 
political philosophy of the day. 

What stand did colonial churches take on the 
“revolutionary” ferment? For the most part, they 
favored resistance to the English. Most of the Pres-
byterians, Congregationalists, and Baptists actively 
supported the colonies’ move toward independence. 
The Anglicans, or Episcopalians, in New England 
remained loyal to England, but in the South they 
opposed the British. In the Middle Colonies, the Epis-
copalians were evenly divided. Episcopal clergymen 
were often in a dilemma, since part of their ordina-
tion vow included support for the king of England as 
the head of their church. Nevertheless, two thirds of 
the signers of the Declaration of Independence were 
Episcopalians. 

Methodists were also in a difficult position. John 
Wesley took the English side, with the result that ac-
tive American patriots were skeptical of the Method-
ists’ commitment to the colonial cause. Quakers and 
Moravians, being conscientious objectors to war, did 
only what little they could to give moral support to 
their fellow colonists. 

John wiThersPoon

There was one Presbyterian clergyman who was 
seen at the time as the chief spiritual architect of the 
American struggle for independence. His name was 
John Witherspoon, the president of Princeton Col-
lege and the only clergyman to sign the Declaration 
of Independence. He was an heir of the Scottish 
Presbyterian movement of 1648, in which Christian 
men covenanted to protect religious and civil liberty. 
As Horace Walpole, eminent British writer and mem-

Jonathan Edwards, 1703–1758
Rev. Edwards was an important Great Awakening preacher.
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ber of Parliament of the day, once observed, “Cousin 
America has run off with a Presbyterian parson.”7

Witherspoon did not see the colonists’ actions as 
treasonous or as motivated by selfish economic con-
cerns. He and his followers did not see their actions 
as “revolution” but as necessary for the preservation 
of a godly order that America had originally been 
destined to establish. For Witherspoon, freedom of 
conscience, and therefore freedom to worship, was 
bound up with the notion of political or civil freedom. 
In one of the most famous political sermons of the 
day, Rev. Witherspoon made the following defense 
of the American cause in May 1776: 

…I willingly embrace the opportunity of 
declaring my opinion without any hesitation, that 
the cause in which America is now in arms, is the 
cause of justice, of liberty, and of human nature. 
So far as we have hitherto proceeded, I am satis-
fied that the confederacy of the colonies has not 
been the effect of pride, resentment, or sedition, 
but of the deep and general conviction that our 
civil and religious liberties, and consequently in a 
great measure the temporal and eternal happiness 
of us and our posterity, depended on the issue. 

The knowledge of God and his truths have from 
the beginning of the world been chiefly, if not 
entirely confined to those parts of the earth where 
some degree of liberty and political justice were 
to be seen, and great were the difficulties with 
which they had to struggle, from the imperfec-
tions of human society, and the unjust decisions of 
usurped authorities. There is not a single instance 
in history, in which civil liberty was lost, and 
religious liberty preserved entire. If therefore we 
yield up our temporal property, we at the same 
time deliver the conscience into bondage.8

Witherspoon preached numerous sermons 
along such themes and taught his Calvinist political 
theology to his Princeton students, many of whom 
became key individuals in the American drive for 
liberty and independence. Among his students were 
a future American President—James Madison—and 
vice president, nine Cabinet officers, twenty-one 
U.S. senators, thirty-nine U.S. representatives, three 
Supreme Court justices, twelve state governors, six 
members of the Continental Congress, thirty-three 
judges, and thirteen college presidents in eight states. 

An examination of the writings and speeches of 
the Founding Fathers leads to the general conclu-
sion that Puritan Christianity, Enlightenment phi-
losophies, and Whig political ideology were largely 
responsible for the development of the original guid-
ing principles of the new nation. As one analyst has 
summarized it: 

The historian of religion would stress three 
interrelated intellectual strands that gave the 
pattern to the new national consciousness: [1] 
the new emphasis in evangelical Calvinism (the 
prevalent religious commitment of the people), 
stressing the individual’s direct, personal, ex-
periential relationship to God; [2] the general 
acceptance of the deistic theory of inalienable 
natural rights and contractual self-government; 
and [3] the resurgence of the radical Whig ide-
ology with its fear of hierarchical tyranny (the 
united despotism of church and state)....9 

John Knox Witherspoon, 1723–1794
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Chapter 2 Review Exercises 

true or False 
Write T in the blank if the statement is true or F if the statement is false. 

					 1. The French and Indian War was fought between the British and French to determine who would control 
India. 

					 2. The Tea Act required the colonists to purchase tea from Holland. 

					 3. Representation of the people for most of the colonies at the First Continental Congress was indirect. 

					 4. The Quebec Act established a decentralized form of government for Quebec. 

					 5. John Wesley took the side of the English during the War for Independence. 

matching 
Write the letter of the correct description beside the number of each person on the left. 

					 1. William Pitt the Elder a. commander of the Continental Army 

					 2. George Grenville b. author of Common Sense 

					 3. Samuel Adams c. captured Fort Ticonderoga and Crown Point 

					 4. Patrick Henry d. surrendered at Saratoga, New York 

					 5. Thomas Paine e. president of Princeton College 

					 6. Ethan Allen f. surrendered at Yorktown, Virginia 

					 7. George Washington g. gave the “give me liberty or give me death” speech 

					 8. General Burgoyne h. became George III’s prime minister in 1763 

					 9. General Cornwallis i. organized committees of correspondence 

					 10. John Witherspoon j. became British secretary of state in 1757 

multiple choice 
In each of the following blanks, place the letter of the word or phrase that makes the statement correct. 

					 1. Parliament stated in the (a) Intolerable, (b) Stamp, (c) Declaratory Act that the colonies were subordinate 
to the Crown and Parliament of Great Britain. 

					 2. The Coercive Acts were passed by Parliament in response to (a) the Boston Tea Party, (b) the Boston 
Massacre, (c) boycotts of English goods. 

					 3. The First Continental Congress issued the (a) Declaration of Rights and Grievances, (b) Declaration of 
Rights, (c) Declaration of Independence. 
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					 4. The colonies were in essence placed outside the protection of Britain by the (a) Declaratory Act, (b) Pro-
hibitory Act, (c) Coercive Acts. 

					 5. American independence was declared by the (a) Stamp Act Congress, (b) First Continental Congress, (c) 
Second Continental Congress. 

Fill in the Blank 
Complete each of the following sentences with the word or phrase that makes it a correct statement.

 1. The main European colonial rivals were 																		, 																		, and 

																		. 

 2. The purpose of the 																												 was to limit colonial settlement west of 

the Appalachian Mountains. 

 3. The colonists responded to the Stamp Act with 																												 and 

																												. 

 4. The colonies responded to the Coercive Acts by 																																						 

and 																																																																					. 

 5. The Declaration of Independence stated the Puritan ideas that 

																													 and 																																								

																																		. 

essay Questions 
Answer the following questions on separate paper. 

 1. Why did the English decide that the American colonies should make a greater contribution to the 

expense of the government? 

 2. Identify and explain the elements in George Grenville’s plan. 

 3. What were the main areas of contention between the colonists and the British? 

 4. List four principles of Puritanism that can be seen in American political development. 

 5. What were the main ideas that were deeply ingrained in the political philosophy of Whiggism? 
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Now that we have almost completed our 
study of the Constitution, we should take 
a moment to consider the nature and vi-

tality of our Constitution. Is it foundational to our 
system of government, or is it simply an interesting 
historical document? Originally, the Constitution was 
considered the basic law of the country. Many today, 
however, believe that the Constitution is pliable and 
simply represents what the courts decide. Charles 
Evans Hughes—who served on the Supreme Court as 
an associate justice from 1910–1916 and chief justice 
from 1930–1941—illustrates this sentiment when 
he wrote in 1907 that “We are under a Constitution, 
but the Constitution is what the judges say it is.” He 
went on to expand this idea the following year when 
he stated: “The Constitution, with its guarantees of 
liberty and its grants of federal power, is finally what 
the Supreme Court determines it to mean.”1

Our Constitution has often been described as 
a “living” Constitution, with the ability to change 
to keep pace with a dynamic American society. 
There is certainly some truth to this portrayal—our 
constitutional system of government is certainly not 
static—yet this description is often used to define a 
document that can be adjusted at will, as putty in the 
hands of those who wish to change it.

 A better description would be that of a durable 
document. The Constitution has been remarkably 
stable, in spite of the many changes that have occurred 
in American life and society during the more than 
200 years that have passed since the Constitution 
became effective. The United States has been, and 
continues to be, a growing and developing nation. 
The American people have been a dynamic society. 
Changing ways of living have been characteristic of 
our nation’s growth. 

Yet, in spite of times of change and testing, the 
plan of government incorporated in the document 
produced by the Convention has endured. It is the 
oldest written constitution for a nation in existence. 
Considering the complexity of changes that have 
come about since our Constitution became effec-
tive, it is remarkable that a document written in the 
words and context of eighteenth-century life can still 
serve as the foundation of our government today. The 
key to understanding the enduring qualities of our 
Constitution lies in recognizing that it is a document 
that is stable enough to maintain a consistent system 
of government and yet able to meet the needs of a 
changing nation. It is this characteristic that insures 
the continuing vitality of our Constitution. 

—Chapter 15—

The Nature of Our Constitution

Charles Evans Hughes 

Charles Evans Hughes, 1862–1948: Baptist; 
Governor of New York; Associate Justice 
of the Supreme Court of the United States, 
1910–1916; Republican candidate for Presi-
dent, 1916; Secretary of State, 1921–1925; 
member of Permanent Court of Arbitration at 
The Hague; sworn in as Chief Justice of the 
United States, February 24, 1930; retired from 
office, June 30, 1941.
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An apt analogy for the American system of gov-
ernment is that of the human body. The Constitution 
is the skeleton, which maintains both the form and 
shape of the body while providing the ability to move 
if needed. The amendments, laws, traditions, and 
court decisions are the organs, muscles, and nerves 
that enable the skeleton to be put to use. 

Organic Law 
Just as a skeleton is fundamental to the body, so 

is the Constitution fundamental to our system of 
government. It is the fundamental law of the nation, 
from which all else develops. As Alexander Hamilton 
stated in Federalist No. 78: “A constitution is, in fact, 
and must be, regarded by the judges as a fundamental 
law.”2  

This understanding is reflected, at least formally, 
in compilations of the laws of the United States, which 
have included the text of the Constitution since 1796. 
Subsequent compilations of United States laws in 1814 
and 1845 continued to include the Constitution, as 
well as the Declaration of Independence and the Ar-
ticles of Confederation. In 1877, Congress authorized 
President Rutherford B. Hayes to appoint a commis-
sioner to revise the statutes of the United States and 
stipulated that the new revision include the Declara-
tion of Independence, Articles of Confederation, the 
Northwest Ordinance of 1787, and the Constitution. 
The commissioner, Senator George Boutwell of Mas-
sachusetts, compiled these four documents under the 
heading “The Organic Laws of the United States.” 
Since 1878, when Senator Boutwell completed his 
work, these four documents have been included in 
what is now known as the United States Code.3  

What does it mean for the Constitution to be one 
of the organic laws of the United States? Organic law 
can be defined as “… pertaining to the constitutional 
or essential law or laws organizing the government of 
a state.”4 Joseph Story reflected this concept when he 
wrote the following about the rules of constitutional 
interpretation: “[The Constitution] is to be construed, 
as a frame, or fundamental law of government, estab-

lished by the PEOPLE of the United States, according 
to their own free pleasure and sovereign will.”5 Story 
saw the Constitution as the basic law of the United 
States, not simply as a statement of principles that 
can be used as a guide when determining the law. 
The Supreme Court, in the 1944 voting rights case 
of Smith v. Allwright (321 U.S. 649), affirmed this 
understanding of the Constitution when it stated 
that the United States’s “… organic law grants to all 
citizens a right to participate in the choice of elected 
officials without restrictions by any State because of 
race.”6 

Applying  
the Constitution 

The United States of today would be virtually 
unrecognizable to the Framers of the Constitution. 
It has grown from a collection of thirteen states clus-
tered along the Atlantic coast to a nation of fifty states 
spread from the Atlantic to the Pacific. The popula-
tion has increased from less than four million in 
1787 to more than 316 million in 2013. Primarily an 
agricultural nation at the time the Constitution was 
written, the United States is now the leading indus-
trial and technological nation of the world. America 
has also endured many trials during its history. The 
United States has been involved in several wars, was 
almost torn apart as a unified nation, has undergone 
periods of economic distress, suffered serious terrorist 
attacks, and endured times of social unrest since the 
ratification of the Constitution. 

All of these times of change and trouble have af-
fected our political system and, in some cases, even 
influenced our Constitution. Yet, in spite of all of 
this, our constitutional system of government has 
endured and adapted to meet the changing needs of 
the United States. 

consTiTuTionAl AmendmenT 
The Framers of the Constitution were well aware 

that changes would occur in the United States as 
time passed. They knew that changing ways of living 
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would create situations that would require alterations 
in the plan of government. For this reason they incor-
porated formal amending procedures in Article V of 
the document. It was this very amendment process 
that removed any doubts Thomas Jefferson might 
have had about other provisions of the Constitution. 

The United States Constitution has been remark-
ably stable over the years. Ten amendments were 
added almost immediately in 1791 to insure personal 
rights and liberties with which the new federal govern-
ment could not interfere. In the years that followed, 
only seventeen more amendments have been added as 
new situations arose that created needs for additions 
or changes in the Constitution. 

consTiTuTionAl PrAcTice 
The delegates to the Constitutional Convention 

wrote what might be called a “skeletal” document, 
enabling the various branches of government to put 
“meat on the bones” of our system of government. 
Many provisions of the Constitution were not stated 
in great detail—although certainly some articles have 
greater specificity than others—rather, power was giv-
en to Congress to make laws filling in specific details 
when the need arose. The “Necessary and Proper” 
Clause in Article I, Section 8, is a good example of a 
built-in feature that gives the Constitution flexibility. 
Another example is the power conferred upon Con-
gress in Article III to establish courts inferior to the 
Supreme Court. 

Because the Framers intentionally made many 
provisions of the Constitution general, the inherent 
adaptability in the Constitution has enabled changes 
to be made within our system of government without 
having to go through the process of formally amend-
ing the Constitution. This flexibility in the practice of 
our constitutional system has inevitably given rise to 
political debate and, at times, constitutional questions, 
but it has enabled our system to deal with events as 
they have arisen. 

The Louisiana Purchase is an early example 
of the ability of the Constitution to be adapted to 
new situations. In 1803, American representatives 

concluded a treaty with France to buy the entire 
Louisiana Territory. President Jefferson doubted that 
the Constitution gave the federal government the 
authority to purchase new territory and create new 
states beyond the original borders of the United States. 
He considered, therefore, proposing a constitutional 
amendment to Congress to grant specific power to 
enable the United States to do so. President Jefferson 
was persuaded, however, by then Secretary of State 
James Madison and others that such an amendment 
was unnecessary. The treaty-making power of the 
Constitution gave the government sufficient authority 
to acquire foreign territory. This action by President 
Jefferson provided the precedent for the subsequent 
acquisition of territory from such foreign powers as 
Spain, Great Britain, Mexico, Russia, and Denmark. 

The establishment of the Air Force as a separate 
branch of the armed forces is a more recent example 
of the application of existing constitutional principles 
to a new situation. No provision is made for the opera-
tion of an air force, since no such thing existed any-
where in the world at the time of the Constitutional 
Convention; only the Army and Navy are referenced 
in the Constitution. Initially, American air units were 
part of either the Army or Navy, but the experience of 
World War II pointed toward the need for a separate 
branch of the armed forces. Therefore, in 1947 the 

Lewis and Clark on the Lower Columbia, 
Painted by Charles Marion Russell

Lewis and Clark explored the new Louisiana Territory, 
which had been purchased from France in 1803.
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personnel of the Army Air Force were transferred to 
the new Department of the Air Force, which was 
established as a separate agency under the newly 
established Department of Defense. An amendment 
authorizing the Air Force could have been added to 
the Constitution, but Congress and President Truman 
took instead the “skeletal” constitutional instructions 
for the original branches of the armed forces—the 
Army and Navy—and applied them to the new Air 
Force. 

Customs and traditions that have developed 
through usage have also been important features in 
the operation of our system of government. One of 
the most important traditions that became part of 
the American political system was the development 
of political parties soon after the ratification of the 
Constitution. In spite of the fact that political parties 
were not part of the explicit constitutional system, 
they quickly became such an integral part of Ameri-
can politics that they significantly affected the way 
Presidents were selected. This tradition of political 
parties led directly to the addition of the Twelfth 
Amendment to the Constitution. 

Another striking illustration of change effected 
by tradition is that of presidential term limits. The 
original Constitution set no limit on the number 
of terms for the President. This became a matter 
of some controversy during the ratification debate. 
Thomas Jefferson, in his letter to James Madison of 
December 20, 1787, stated: “The second feature [of 
the Constitution] I dislike, and greatly dislike, is the 
abandonment in every instance of the necessity of 
rotation in office, and most particularly in the case 
of the President.”7  

George Washington, however, set a precedent 
for an unofficial limit of two terms by refusing a 
third term as President. The tradition was followed 
until President Franklin D. Roosevelt was elected to 
third and fourth terms in 1940 and 1944. President 
Roosevelt’s breaking of the tradition of serving no 
more than two terms as President was accepted by 
the people of the United States due to the danger of 
the times, but the two-term tradition was reasserted 

after his death. The limit of two terms for Presidents 
became a formal part of the Constitution when the 
Twenty-second Amendment was adopted in 1951. 

suPreme lAw of The lAnd 
As we consider the nature of the Constitution as 

organic law, it must always be kept in mind that the 
Constitution claims legal supremacy for itself, and 
the laws and treaties of the United States. Article VI 
states: “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 
Yet it has often been a matter of controversy as to 
what this “Supremacy Clause” actually put into effect. 

In our political system, we have tended to place 
the responsibility of applying the Supremacy Clause 
into the hands of the federal judiciary, in particular 
the Supreme Court. As we have already seen, there 
was a general, although not unanimous, consensus 
among the Framers that the judiciary would have 
a limited authority to review cases in which the law 
and the Constitution were clearly inconsistent with 
each other. Oliver Ellsworth of Connecticut, who 
later went on to become chief justice of the Supreme 
Court, for example, supported this concept in a speech 
before the Connecticut state convention on January 
7, 1788. Ellsworth declared: 

This constitution defines the extent of the 
powers of the general government. If the gen-
eral legislature should at any time overleap their 
limits, the judicial department is a constitutional 
check. If the United States go beyond their pow-
ers, if they make a law which the constitution 
does not authorise, it is void, and the judicial 
power, the national judges, who to secure their 
impartiality are to be made independent, will 
declare it to be void. On the other hand, if the 
states go beyond their limits, if they make a law 
which is an usurpation upon the general govern-
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ment, the law is void, and upright independent 
judges will declare it to be so.8 

Chief Justice John Marshall emphasized the 
importance of the Supremacy Clause in the case 
of Gibbons v. Ogden (1824). The Supreme Court 
overturned a law of the state of New York that gave 
a transportation monopoly across the Hudson River 
from New York to New Jersey, because it violated 
the control over interstate commerce that was given 
to the federal government by the Constitution. In his 
decision, Marshall said that: 

… it has been contended, that if a law passed 
by a State, in the exercise of its acknowledged 
sovereignty, comes into conflict with a law passed 
by Congress in pursuance of the Constitution, 
they affect the subject, and each other, like equal 
opposing powers.

But the framers of our Constitution foresaw 
this state of things, and provided for it, by declar-
ing the supremacy not only of itself, but of the 
laws made in pursuance of it. The nullity of an 
act, inconsistent with the Constitution, is pro-
duced by the declaration, that the Constitution 
is the supreme law. The appropriate application 
of that part of the clause which confers the same 
supremacy on laws and treaties, is to such acts 
of the State legislatures as do not transcend their 
powers, but though enacted in the execution of 
acknowledged State powers, interfere with, or 
are contrary to the laws of Congress, made in 
pursuance of the Constitution, or some treaty 
made under the authority of the United States. In 
every such case, the act of Congress, or the treaty, 
is supreme; and the law of the State, though en-
acted in the exercise of powers not controverted, 
must yield to it.9 

The power exercised by the Supreme Court to 
review legislative and executive actions has been a 
factor of great importance in applying the Constitu-
tion to our system of government. The Constitution 
does not, however, explicitly provide for the power 
of judicial review; it can only be inferred from the 
Constitution. It is a power that has developed through 
tradition and custom during the years that have passed 

since our government was established. This has given 
rise at times to considerable debate over the Court’s 
possible misuse of judicial review, especially after 
particularly controversial Court decisions, when it 
has been argued that the high Court has exceeded 
its constitutional authority. 

Changes to the  
Constitutional Order 

The Framers created a Constitution that is able 
to meet the changing needs of the country. The 
Constitution can be amended as needed, and can be 
applied to a varying set of circumstances. At an earlier 
time, most people believed with George Washington, 
who stated in his Farewell Address, that “… the 
Constitution which at any time exists, ’till changed 
by an explicit and authentic act of the whole People, 
is sacredly obligatory upon all.”10  However, many no 
longer hold this understanding of the Constitution. 

Many now argue that the Constitution is what-
ever we wish to make of it, or seem to think that the 
Constitution is irrelevant. Former Speaker of the 
House of Representatives Nancy Pelosi, in 2009, 
when responding to a question by a reporter about 
Congress’s constitutional authority to require the 
insurance mandate of Obamacare, asked: “Are you 
serious? Are you serious?” Her spokesman later stated: 
“That is not a serious question. That is not a serious 
question.”11 Others suggest that the Constitution is 
inadequate for the issues of today. Many argue that 
history has changed and our constitutional order must 
change with it. For example, it has been suggested 
that the federal government “shutdown” in 2013 was 
really James Madison’s fault because of problems in 
our constitutional system.12  

This attitude has permeated much of our national 
government. As we have seen in previous chapters, all 
of the branches of the federal government—Congress, 
President, and Supreme Court—have at times acted 
beyond their original constitutional boundaries. Presi-
dents have fought wars without congressional warrant, 
established agreements with foreign countries without 
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Senate approval, and engaged in lawmaking beyond 
the scope of authority granted by the Constitution or 
Congress. Congress has granted extensive lawmaking 
authority to the presidency. The Supreme Court has 
at times engaged in legislating from the bench. All of 
these tend to blur the separation of powers between 
the branches of government. 

The PresidenT

The belief that changes in history require changes 
in America’s constitutional order is nothing new. Im-
portant progressive politicians of both major political 
parties were making this argument early in the twen-
tieth century. Former President Theodore Roosevelt 
stated the following in 1910: “We should permit [a 
fortune] to be gained only so long as the gaining repre-
sents benefit to the community. This, I know, implies 
a policy of a far more active governmental interference 
with social and economic conditions in the country 
than we have yet had, but I think we have got to face 
the fact that such an increase in governmental control 
is now necessary.”13 Two years later, Woodrow Wilson, 
during his 1912 presidential campaign, made the fol-
lowing statement: “Living political constitutions must 
be Darwinian in structure and in practice. Society is 
a living organism and must obey the laws of life, not 
of mechanics; it must develop.”14  

Progressivism has had an important impact on the 
governmental system of the United States. The first 
three Presidents of the twentieth century—Theodore 
Roosevelt, William Howard Taft, and Woodrow 
Wilson—are considered progressives, although they 
did not always agree with one another. However, dur-
ing the administrations of these three Presidents, the 
progressive movement helped to pass the Sixteenth 
through the Nineteenth Amendments and establish 
many of America’s regulatory agencies, such as the 
Federal Trade Commission.

Later Presidents may not have technically been 
part of the Progressive Era, but a number were in-
fluenced by progressive thinking. One of the most 
important was Franklin Roosevelt. During the 1932 
presidential campaign, Franklin Roosevelt showed 

that he had similar sentiments to earlier progressives: 
“New conditions impose new requirements upon 
Government and those who conduct Government.”15 
After Franklin Roosevelt won reelection in 1936 and 
then took the oath of office again early in 1937, he 
revealed his thinking on the Constitution in the fol-
lowing comment:

When the chief justice read me the oath and 
came to the words “support the Constitution of 
the United States,” I felt like saying: “Yes, but 
it’s the Constitution as I understand it, flexible 
enough to meet any new problem of democracy–
not the kind of Constitution your court has raised 
up as a barrier to progress and democracy.”16 

After becoming President, Franklin Roosevelt 
made changes to our constitutional system through 
his New Deal programs in an effort to deal with the 
economic conditions of the Great Depression. Later, 
in 1944, he proposed an economic bill of rights, go-
ing beyond the original idea of the Bill of Rights as 
preventing government interference on the rights of 
citizens to one where citizens have a right to certain 
goods and services that are to be ensured by the gov-
ernment. President Lyndon Johnson had a similar idea 
in his Great Society programs, which were enacted 
in the 1960s. 

suPreme courT 
The branch of government that has seen the 

greatest change from the original constitutional order 
has been the judiciary, especially the Supreme Court. 
Some would give the Supreme Court wide latitude in 
its ability to make decisions that may have a signifi-
cant effect on American society. Woodrow Wilson 
characterized the Supreme Court as a continuous 
constitutional convention. Likewise, Senator George 
Norris, who served in the United States Senate from 
1913 to 1943, critically commented that the Supreme 
Court had become “a continuous constitutional con-
vention” in light of the Court’s increasing tendency 
to reverse acts of Congress.17 

More recently, William Brennan—who served 
on the Supreme Court from 1956 to 1990 as one of 
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the twentieth-century’s most influential justices—
stated in a speech in 1985 that the Supreme Court 
justices “… are the last word on the meaning of the 
Constitution….”18  The Supreme Court expressed 
Justice Brennan’s belief in 1958, in the case of Cooper 
v. Aaron, when it claimed that its interpretations were 
as much a part of the Supreme Law of the Land as the 
specific statements of the Constitution, treaties, and 
laws passed by Congress. In other words, the Court 
has erroneously claimed that its rulings are supreme, 
equal to the Constitution. 

Two of the Supreme Court decisions we have 
reviewed earlier in this book clearly illustrate the 
tendency of the Court to go beyond its original 
boundaries. An early example was the Dred Scott 
case (1857). In this case, Chief Justice Roger Taney 
ruled that African-Americans could not by defini-
tion be United States citizens, and, therefore, had no 
right to sue in federal court, regardless of whether 
they were free or slave. In addition, he ruled that the 
1820 Missouri Compromise was in violation of the 
Due Process Clause of the Fifth Amendment and 
thus unconstitutional, because it had the effect of 
depriving slave owners of their property by prevent-
ing them from taking their human property—that 
is, their slaves—wherever they wanted within the 
territories of the United States. Chief Justice Taney 
may have thought that this decision would help to 
settle the slavery issue, but it had, instead, the effect 
of inflaming the passions surrounding slavery. 

The Court made this decision in the face of 
clear historical evidence to the contrary. Free blacks 
had been able to vote in five states at the time of the 
ratification of the Constitution, and Congress—
both under the Articles of Confederation and the 
Constitution—had a consistent legislative record of 
regulating slavery in the territories, even to the point 
of prohibiting it in some instances. A number of the 
Framers of the Constitution voted for such regulations 
or prohibitions while serving in Congress. 

This decision was an early example of judicial 
lawmaking, undermining the separation of powers be-
tween the Supreme Court and Congress. The Court 

decided on its own for the entire nation that blacks 
could not be United States citizens, in spite of the 
fact that nowhere in the Constitution was the Court 
given the authority to determine the qualifications for 
citizenship. In addition, as we have seen, its use of the 
Due Process Clause went beyond the original intent 
of the authors of the amendment, thus justifying the 
Court’s interference with Congress’s oversight of the 
territories. 

Another, more recent, decision was that of the 
infamous 1973 Roe v. Wade case. The Supreme 
Court, in this case, voided a Texas law restricting 
abortion, and by extension all such laws throughout 
the country. The Court based its decision on a right 
of privacy it had determined to be in the Bill of Rights 
and in the protection of personal liberty found in the 
Fourteenth Amendment. 

The problems with this decision are several. First, 
it misconstrued both the Fourteenth Amendment and 
the Bill of Rights. The Fourteenth Amendment was 
originally intended to secure a narrow set of funda-
mental rights for the freed slaves—not reproductive or 
gender civil rights—and was not meant as a means of 
applying the Bill of Rights to the states. In addition, 
while it is clear that some form of privacy rights can 
be determined from the Bill of Rights, nowhere can 
it be concluded that this applies to abortion. 

This case also illustrates the damage done to the 
federal nature of the Constitution since the Supreme 
Court began to selectively apply provisions of the Bill 
of Rights to the states. In the Roe decision, it acted 
as an unelected legislature for the entire country, 
nationalizing abortion policy for all of the states. It 
overrode the clear historical record that abortion had 
always come under the control of the states, some 
of which in 1973 had lenient laws, while others had 
stringent regulations. 
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congress

While the judiciary may have seen the greatest 
change in the constitutional order, the legislative 
branch has done much to change our constitutional 
order, as well. Congress has taken actions that have 

both encroached upon and augmented presidential 
authority. It has encroached upon presidential au-
thority through the use of legislative vetoes. One 
such example is the War Powers Resolution, which 
requires the President to remove armed forces engaged 
in hostilities when directed to do so by Congress in 

 The Penumbra of the Bill of Rights 

In 1965, the Supreme Court discovered in the case of Griswold v. Connecticut (381 U.S. 479) a generalized 
right of privacy. The state of Connecticut had an old law that forbade the use of contraceptives, even by 

married couples, and a variety of groups—such as Planned Parenthood and the American Civil Liberties 
Union—supported a court case to get this law overturned. 

In its decision overturning the Connecticut law, the Court determined 
that the Bill of Rights contained a right of privacy. It stated that “The 
Connecticut statute forbidding use of contraceptives violates the right of 
marital privacy which is within the penumbra of specific guarantees of 
the Bill of Rights.” The Court did not claim that there is a specific right 
to privacy found in the Constitution; Justice Arthur Goldberg in his 
concurring opinion stated that “… the Constitution does not speak in 
so many words of the right of privacy in marriage….” Rather, it applied 
privacy issues that earlier courts had dealt with at the “penumbras,” or 
fringes, of the First, Third, Fourth, and Fifth Amendments. The Court 
then determined that these specific “penumbras” created a more general 
right of privacy from the “penumbra” of the entire Bill of Rights.19  

This “penumbra” of the Bill of Rights had an important impact on the 1973 case of Roe v. Wade (410 U.S. 
113). Those who brought suit contended that the Texas abortion laws “… improperly invade a right, said to 
be possessed by the pregnant woman, to choose to terminate her pregnancy. Appellant [or pregnant woman] 
would discover this right in the concept of personal ‘liberty’ embodied in the Fourteenth Amendment’s Due 
Process Clause; or in personal, marital, familial, and sexual privacy said to be protected by the Bill of Rights 
or its penumbras….” Notice that this claim is based largely on the reasoning of the Griswold decision. The 
Court essentially agreed with the appellant, stating: 

The Constitution does not explicitly mention any right of privacy. In a line of decisions, however, … the 
Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, 
does exist under the Constitution.… 

This right of privacy, whether it be founded in the Fourteenth Amendment’s concept of personal liberty and 
restrictions upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amend-
ment’s reservation of rights to the people, is broad enough to encompass a woman’s decision whether or 
not to terminate her pregnancy.20  

The Supreme Court has continued to reaffirm the basic principles of the Roe decision. In the case of Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992), the Court stated that “Roe determined that a 
woman’s decision to terminate her pregnancy is a ‘liberty’ protected against state interference by the substan-
tive component of the Due Process Clause of the Fourteenth Amendment.”21 This “liberty” referenced in the 
Casey decision is based in large measure on the general right of privacy discovered by earlier Court decisions 
in the “penumbra” of the Bill of Rights. 

Justice Arthur Goldberg,  1908–1990

C
op

yr
ig

ht
 ©

 2
01

4 
C

hr
is

tia
n 

Li
be

rty
 P

re
ss



the nature of our ConStitution

247

15

cases where there is neither a declaration of war nor 
a statutory authorization for the use of military force. 
This and other examples of the use of legislative ve-
toes would seem to be an unconstitutional vesting of 
executive power within the Congress.22 

At the same time, while Congress was encroach-
ing on executive authority, it was also adding to 
executive authority. Congress frequently delegates 
lawmaking authority to the executive branch. Con-
gress particularly likes to invest independent agencies 
with lawmaking power, which it often then controls 
through congressional oversight committees.23  Con-
gress went so far as to grant the President line-item 
veto authority in 1996, granting Presidents authority 
to cancel certain provisions of appropriations bills. 
However, in 1998, the Supreme Court in Clinton v. 
City of New York (524 U.S. 417), ruled that the line-
item veto was unconstitutional because the Constitu-
tion only granted the President the authority to veto 
bills in their entirety.

Independent agencies would seem to have obvious 
separation of power issues due to the way Congress 
structures them. In a speech about the Federal Trade 
Commission in 2009, Commissioner Thomas Rosch 
stated the following: “The administrative agencies, 
in particular, present a separation of powers conun-
drum because they pose the question of whether, 
when Congress establishes an independent agency or 
commission in one branch with power that belongs 
to another, does it unconstitutionally vest legislative, 
executive, or judicial power in that entity?” So far, the 
Supreme Court, in a series of cases beginning in 1935, 
has accepted this structure for independent agencies.24 

The Future  
of the Constitution 

As we have seen, the Constitution is the organic 
law or fundamental law of the nation. The Con-
stitution itself claims to be the supreme law of the 
land. That means, therefore, that all branches of 
government—President, Congress, and the Supreme 
Court—are subordinate to the Constitution.25 All 

actions of these branches of government should be 
guided by the provisions of the Constitution. Un-
doubtedly, there will continue to be differences of 
interpretation regarding the Constitution, as there 
have been throughout American history, but none-
theless the focus should be on the faithful application 
of the Constitution to meet the needs of the nation. 

How is this to be accomplished; how are the 
branches of government to be kept in line? The 
Constitution has built-in safeguards—the separation 
of powers and checks and balances—to preserve our 
political liberties. One of the greatest protections of 
the Constitution is left unspoken, however. That 
protection is an informed, constitutionally literate 
citizenry. Citizens who appreciate the Constitution 
and elect to office those who understand it are the 
greatest protectors of our constitutional order. James 
Madison wrote in 1817 about the need of the people 
to be vigilant in order to protect their liberties:

The people of the U. S. owe their Indepen-
dence & their liberty, to the wisdom of descrying 
in the minute tax of 3 pence on tea, the mag-
nitude of the evil comprised in the precedent. 
Let them exert the same wisdom, in watching 
[against] every evil lurking under plausible dis-
guises, and growing up from small beginnings.26  

self resTrAinT 
The Constitution has established an independent 

judiciary that is supposed to be insulated from the 
impact of politics; citizens are unable to directly in-
fluence the federal courts. Ideally, the courts should 
restrain themselves, following principles that can be 
determined from the nature of the Constitution and 
from early constitutional history. Most importantly, 
the very nature of the Constitution limits the author-
ity of the Supreme Court. The Court is subject to the 
Constitution, and its decisions are to be based on the 
Constitution. The decisions of the Court should not 
in any sense be considered equal to the Constitution 
itself. 

When determining particular cases, the Court 
should only overrule national or state laws in situa-
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tions where there is a clear contradiction between the 
laws and the Constitution. Alexander Hamilton stated 
that the courts should “… declare all acts contrary to 
the manifest tenor of the constitution void”27  (empha-
sis added). Only those acts that were inconsistent with 
the “… manifest tenor of the constitution …” should 
be overruled. Chief Justice John Marshall reinforced 
this principle in more than one Court decision. In the 
case of Dartmouth College v. Woodward, 17 U.S. (4 
Wheat.) 518 (1819), he stated that “… in no doubtful 
case, would [the Court] pronounce a legislative act to 
be contrary to the constitution.”28 A few years later, 
he stated the principle “… that the presumption is 
in favour of every legislative act, and that the whole 
burden of proof lies on him who denies its constitu-
tionality” when ruling in Brown v. Maryland, 25 U.S. 
(12 Wheat.) 419 (1827).29 

 Judges must also recognize that they are not law-
makers and should not be making policy decisions. 
They are to attempt to evaluate laws in terms of the 
intentions of those who write the laws. The debates on 
the proposed Council of Revision, which have been 
discussed earlier, make it clear that the Convention 
did not want judges involved in policy decisions; their 
veto power should extend solely to deciding upon the 
constitutionality of laws in particular court cases. 
Alexander Hamilton indicated in his discussion of 
the judiciary in Federalist No. 78 that the judiciary 
must remain distinct from both the legislative and 
executive branches; the judiciary should not exercise 
either legislative or executive powers. The courts are to 
exercise legal judgment, not legislative will. Hamilton 
also emphasized in the same essay the importance 
of the intent of lawmakers in guiding judges as they 
decide cases. Abraham Lincoln reinforced the im-
portance of the intent of legislators when he stated in 
his first inaugural address regarding the fugitive slave 
provision of the Constitution that “… the intention 
of the law-giver is the law.”30 Chief Justice Marshall 
reiterated this very principle in his decision in Osborn 
v. Bank of the United States, 22 U.S. (9 Wheat.) 737 
(1824), when he stated that “Judicial power is never 
exercised for the purpose of giving effect to the will 

of the judge; always for the purpose of giving effect 
to the will of the legislature; or, in other words, to the 
will of the law.”31  

insTiTuTionAl resTrAinT 
The Supreme Court, however, has not always 

done a good job of restraining itself. In such situations, 
as individual citizens, and particularly as Christians, 
we still must hold the Court in respect. As President 
Lincoln put it in his first inaugural address, regarding 
the Dred Scott decision: 

I do not forget the position assumed by some 
that constitutional questions are to be decided 
by the Supreme Court; nor do I deny that such 
decisions must be binding in any case, upon the 
parties to a suit, as to the object of that suit, while 
they are also entitled to very high respect and 
consideration, in all parallel cases, by all other 
departments of the government.32 

President Lincoln recognized, however, the dan-
ger to the nature of the Republic if the Court’s rul-
ings were considered to be equivalent to the Supreme 
Law of the Land. He went on to say in his inaugural 
address that: 

… the candid citizen must confess that if the 
policy of the government, upon vital questions, 
affecting the whole people, is to be irrevocably 
fixed by decisions of the Supreme Court, the 
instant they are made, in ordinary litigation 
between parties, in personal actions, the people 
will have ceased, to be their own rulers, having 
to that extent, practically resigned their govern-
ment, into the hands of that eminent tribunal.33

If the Supreme Court is to be restrained, other 
than by itself, it must be by the other branches of 
government. Early Presidents did not accept the claim 
that the Supreme Court was necessarily the final word 
on the meaning of the Constitution. Their reasoning 
was that the executive branch was coequal to that of 
the judiciary, and they as Presidents had taken an 
oath to uphold the Constitution, just as the judges. 
Therefore, they had a responsibility to determine 
constitutionality for themselves. President Andrew 
Jackson, for example, vetoed the law rechartering 
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the Bank of the United States in 1832, in part due 
to constitutional scruples, in spite of the fact that the 
Supreme Court had already declared in McCulloch v. 
Maryland that the national bank was constitutional. 
Even Chief Justice Marshall accepted the coequal 
principle when he did not challenge President Jeffer-
son’s refusal to comply to a subpoena for documents 
in the 1807 Aaron Burr treason case.34  

The failure of Presidents to fully appreciate and 
carry out their coequal responsibilities to evaluate 
the constitutionality of legislation can result in the 
Supreme Court unnecessarily getting involved in 
“fixing” legislation. For example, on March 27, 
2002, President George W. Bush signed the Bipar-
tisan Campaign Reform Act (also known as the 
McCain-Feingold Act) into law, in spite of the fact 
that he had serious questions about the constitu-
tionality of portions of this bill. As he signed the 
bill into law, President Bush stated the following: 
“… [T]he bill does have flaws. Certain provisions 
present serious constitutional concerns.” He also 
expressed concerns that First Amendment questions 
might arise. Instead of dealing with these problems 
himself, however, President Bush left it to the courts 
when he said: “I expect that the courts will resolve 
these legitimate legal questions as appropriate under 
the law.”35 While President Bush’s expectations were 
ultimately justified, it took seven years and a series 
of four narrowly decided Supreme Court decisions 
before much of the substance of the law’s provisions 
was ruled unconstitutional. The federal campaign 
finance law went through much turmoil, however, 
during those years, and the Court’s final decision 
about this law in Citizens United v. Federal Elec-
tion Commission, 558 U.S. 310 (2010), continues to 
remain controversial. If President Bush had vetoed 
the act, a better law might have been crafted that 
could have passed constitutional muster.

The impeachment clause was used once to try 
to control the Supreme Court, but it proved to be a 
failure. Congress has exercised its impeachment power 
against members of the judiciary on occasion, but has 
never removed anyone for political partisanship or 

judicial performance. Fourteen lower court federal 
judges have been impeached for possible criminality, 
seven of whom were convicted by the Senate and 
removed from office—one for taking $150,000 in 
bribe money. President Thomas Jefferson sought to 
use impeachment to control the Federalist-dominated 
Supreme Court. This effort proved, however, to 
be ineffective be-
cause the Senate 
refused to convict 
Supreme Court 
Justice Samuel 
Chase. The Senate 
acquitted Chase 
of  a l l  cha rge s 
because, while 
Chase was overly 
political, he was 
not guilty “… of 
Treason, Brib-
ery, or other high 
Crimes and Misdemeanors.”36 This case did, however, 
have the effect of reducing partisanship by judges and 
defending the independence of the judiciary.

Congress has a potentially potent but rarely used 
tool to restrain the Court found in Article III, Sec-
tion 2, Clause 2. This gives Congress the power to 
regulate the Court’s appellate jurisdiction. There has 
been some disagreement whether this clause means 
that the Court only has whatever appellate jurisdic-
tion given to it by Congress, or whether the Court 
has complete appellate jurisdiction unless restricted 
by Congress. Joseph Story commented that “[t]he 
appellate powers of the Supreme Court are not given 
by the judicial act (of 1789). They are given by the 
constitution. But they are limited, and regulated by 
that act, and other acts on the same subject. And 
where a rule is provided, all persons will agree, that 
it cannot be departed from.”37 The Supreme Court 
affirmed this power in The Francis Wright case, 105 
U.S. 381 (1881), when it stated “… that while the 
appellate power of this court under the Constitution 
extends to all cases within the judicial power of the 

Justice Samuel Chase, 1741–1811
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United States, actual jurisdiction under the power is 
confined within such limits as Congress sees fit to 
prescribe.”38  

Congress has so rarely used this power, however, 
that it has become largely ineffective as a check upon 
Supreme Court activism. Congress has on occasion 
specifically granted or withheld appellate jurisdic-
tion, but in only one situation did it ever forestall 
review by the Supreme Court by using its authority 
to restrict appellate jurisdiction. This was in the case 
of Ex parte McCardle, 73 U.S. 318 (1867), when the 
Court accepted review of a case of denial of a writ of 
habeas corpus for a civilian who had been convicted 
by a military commission under reconstruction laws. 
Congress was concerned that the Court might un-
dermine or nullify congressional reconstruction, and 
so passed a law repealing the act McCardle had used 
in his appeal, in spite of the fact that the Court had 
already heard the arguments on the case. In response 
to this action by Congress, the Court stated the fol-
lowing in 1868 in Ex parte McCardle, 74 U.S. 506: 

What, then, is the effect of the repealing 
act upon the case before us? We cannot doubt 
as to this. Without jurisdiction the court cannot 
proceed at all in any cause. Jurisdiction is power 
to declare the law, and when it ceases to exist, the 
only function remaining to the court is that of 
announcing the fact and dismissing the cause.39 

shAPing The courT

Presidents have often attempted to influence the 
Court through their appointment power. President 
Franklin Roosevelt attempted to have Congress 
expand the size of the Court so that he could add 
additional favorable justices in his 1937 “court pack-
ing” plan. Although not successful, he was able to 
eventually mold the Court to his liking as he ap-
pointed justices to replace those who either died in 
office or retired. Due to the growing impact Court 
rulings have had on American society, appointments 
to the Supreme Court have now become a presiden-
tial campaign issue. In the 2000 presidential elec-
tion campaign, for example, Vice President Al Gore 
encouraged voters to support him by pledging that 

he would only appoint justices who would uphold 
the Roe decision and support a woman’s “right to 
choose,” while Governor George W. Bush, in one of 
the presidential debates, stated that he would appoint 
justices who would strictly interpret the Constitution. 

The ability of Presidents to influence the direc-
tion of the Court through their appointment power, 
however, can be uncertain. Presidents also cannot 
guarantee how a justice will vote on the Court; more 
than one justice has ended up deciding cases in ways 
that were unexpected by the President who appointed 
him. For example, Justice David Souter proved to be 
far more liberal in his rulings than the George H. 
W. Bush administration expected. Finally, it is very 
rare for a President to be able to appoint a sufficient 
number of justices so that the direction of the Court 
is radically changed. 

The Senate has the potential to influence the 
President’s shaping of the judiciary. The Senate is 
responsible for approving presidential appointments 
to the federal courts, both the Supreme Court and 
the lower courts. This power has been used effec-
tively at times to force Presidents to compromise on 
their desired appointments to the judiciary. For ex-
ample, Presidents Nixon and Reagan were forced to 
choose other Supreme Court appointees after earlier 
choices—such as Robert Bork—were blocked in the 
Senate.

concluding ThoughTs 
While it is important that the branches of govern-

ment faithfully maintain the separation of powers, 
and exercise the proper checks and balances, if our 
constitutional form of government is to be main-
tained, it is up to the citizens to understand their 
Constitution and participate in the civil life of the 
nation. Only then will we be able to truly ensure that 
our representatives function according to the require-
ments of the Constitution. 

We have spent considerable time studying the 
Constitution, reviewing its history, particulars, 
and principles. We have seen how the Constitution 
was developed to preserve the gains of the War for 
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American Independence and 
maintain the Union of the states, 
but in so doing it created new 
principles of government. The 
Framers redefined the principles 
of republicanism and federalism 
in such a fundamental manner 
that these standards of the United 
States Constitution have become 
the standards of the world. 

Now it is up to you as young 
citizens and future voters to de-
cide what to do with what you 
have learned. Will you view the 
Constitution as a dead letter, able 
to be ignored or used as anyone 
wants, or will you consider the 
Constitution to be fundamental 
to our system of government? 
Will you seek to preserve the basic 
principles of the Constitution that 
have served us so well, applying 
them to the new situations that 
will surely arise, or will you al-
low them to wither away into 
obscurity? 

We make no claims for perfection in the Consti-
tution; it was made by fallen men for a fallen people. 
Only the Word of God is inspired by God and, thus, 
perfect. Our constitutional system of government has, 
however, provided us with a wide range of liberty, and 
given us the ability to make the necessary modifica-
tions in the way the system operates when needed. 
God has used our constitutional system of govern-
ment as an answer to Paul’s directive to Timothy 
in 1 Timothy 2:1–2: “Therefore I exhort first of all 
that supplications, prayers, intercessions, and giving 
of thanks be made for all men, for kings and all who 
are in authority, that we may lead a quiet and peace-
able life in all godliness and reverence.” Under the 
Constitution, God’s people have been able to lead 
such lives; we have had the freedom to do God’s 
work in this country. Will the Church continue to 

have the freedom to preach and practice the Word of 
God? Christians should do what they can to protect 
our constitutional order in order to preserve such 
freedoms.

Even though God’s people are spiritual exiles here 
in this world, they still have a responsibility to live 
for the Lord here on earth. They should follow Jer-
emiah’s admonition to the Israelite exiles in Babylon 
and be concerned for the needs of the communities 
in which they live.40 God’s people should seek His 
favor for the lands in which they live. May God give 
peace to His people, so they might serve Him, and 
grant liberty for all. 

Through this study, you have gained an under-
standing of how our Constitution is supposed to work. 
Now it is time for you to take up your responsibili-
ties as a citizen, to seek the good of our country by 
defending and preserving our constitutional liberties. 
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Chapter 15 Review Exercises 

true or False 
Write T in the blank if the statement is true or F if the statement is false.

					 1. The Constitution was written in great detail. 

					 2. The “Necessary and Proper” Clause is an example of the flexibility found in the Constitution. 

					 3. The Constitution is part of the organic laws of the United States. 

					 4. Chief Justice Roger Taney was the author of the Roe v. Wade decision. 

					 5. Thomas Jefferson originally doubted that the federal government had authority from the Constitution 
to purchase the Louisiana Territory. 

matching 
Write the letter of the correct description of the Supreme Court decision beside the number of each case 
on the left. 

					 1. Smith v. Allwright a. reaffirmed the Roe decision 

					 2. Ex parte McCardle b. state law must yield to proper acts of Congress 

					 3. Dartmouth College v. Woodward c. right of privacy discovered in the penumbra of the Bill of Rights 

					 4. Cooper v. Aaron d. line-item veto unconstitutional 

					 5. Dred Scott e. judicial power to be used to give effect to the will of the law 

					 6. Gibbons v. Ogden f. abortion protected by a right of privacy and personal liberty 

					 7. Roe v. Wade g. Constitution is organic law 

					 8. Griswold v. Connecticut h. African-Americans cannot be United States citizens 

					 9. Planned Parenthood of i. “… in no doubtful case, would [the Court] pronounce a legisla-
tive act to be contrary to the constitution” 

					 10. Osborn v. Bank of the United States j. Supreme Court decisions are part of the Supreme Law of the 
Land

					 11. Clinton v. City of New York k.  Congress removed appellate jurisdiction

multiple choice 
In the blank beside each statement, place the letter of the choice that makes the statement correct. 

					 1. The amending procedures of the Constitution are found in Article (a) III, (b) V, (c) VI. 

					 2. (a) Rutherford Hayes, (b) Franklin Roosevelt, (c) Harry Truman was the only President to serve more 
than two terms. 

Southeastern Pa. v. Casey
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					 3. The Supreme Court ruled that the Bank of the United States was constitutional in the case of (a) Brown 
v. Maryland, (b) Gibbons v. Ogden, (c) McCulloch v. Maryland. 

					 4. (a) Alexander Hamilton, (b) Joseph Story, (c) John Marshall wrote in Federalist No. 78 that judges must 
regard the Constitution as fundamental law. 

					 5. (a) John Marshall, (b) William Brennan, (c) Charles Evans Hughes stated that Supreme Court justices 
“… are the last word on the meaning of the Constitution….” 

Fill in the Blank 
Complete each of the following sentences with a word or phrase that makes it a correct statement. 

 1. The organic nature of the Constitution is formally reflected in 																													. 

 2. The Constitution has within it the ability to adapt to new situations through 																		 

																											. 

 3. The Supreme Court ruled that the 																																															 was 

unconstitutional in the Dred Scott decision. 

 4. The federal government’s control over interstate commerce was upheld by the Supreme Court in the case of 

																																. 

 5. The courts must exercise 																											, not 																											 

when deciding cases. 

essay Questions 
Answer the following questions on separate paper. 

 1. How should the fundamental nature of the Constitution affect judicial review? 

 2. Explain the Supremacy Clause of the Constitution. 

 3. Explain how the Louisiana Purchase is an example of the ability of the Constitution to be adapted to new 

situations. 

 4. Explain how the tradition of a two-term limit established by George Washington eventually led to the 

Twenty-second Amendment. 

 5. What is the coequal principle? 

 6. How did abortion become considered by the Supreme Court as a “liberty” protected by the Fourteenth 

Amendment?

 7. Describe the impact of the progressive movement on the governmental system of the United States. 
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